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[1] This is a dispute between two groups of owners of strata lots in a 78 unit

residential strata complex.

{2] The Owners, Strata Plan LMS 1821, (“the strata corporation”) though served,
was not represented at the hearing. Hereafter, | refer to the individual owners who

are respondents collectively as “the respondents”.

[3] The petitioners, a majority, apply under s. 246 of the Strata Property Act,
S.B.C. 1998, c. 43 ("SPA”) for an amendment to the Schedule of Unit Entitiement of

the Strata Plan Owners (“the Schedule”) based on the habitable areas of the units.

[4] The respondents acknowledge that the Schedule should be amended but ask
the court to approve an amendment to the Schedule based on a formula for

allocating unit entittement which was approved by some 90% of the unit owners at a
Special General Meeting of the strata corporation in 2005, but which failed to obtain

the unanimous agreement of owners required for an amendment to the Schedule.

[5]1  The underlying cause of the dispute is that although the Schedule, when
submitted by the developer of the complex pursuant to the Condominium Act,
R.S.B.C. 19986, c. 64, purported to allocate unit entittements based on the square
footage of each unit, it failed to do so by not including the basement areas of the 30

of the 78 units which have basements.

[6] There is no dispute that all the basements were finished habitable areas at
the time the developer sold the units. Because the basement areas were not

included in the calculation of unit entittements, units without basements have unit
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entitlements which are disproportionately large in comparison to otherwise

equivalent units with basements.

[7] There are three types of units: Browning, Shelley and Tennyson. By way of
example, a Browning unit with no basement has a habitable area of say, X sq. ft.
and a unit entittement of Y, while a Browning unit with an equivalent main floor area
and habitable basement has a total habitable area of, say, 1.2 times X sq. ft. but also

has a unit entittement of Y, equal to that of the non basement Browning unit.

[8] Under the definition of “unit entitiement” in the Condominium Act, which was
in effect when the Schedule was originally filed, unit entitlements had to be based on
the "square footage” of each unit relative to the total square footage of all units or
based on an alternative formula, acceptable to the Superintendent of Real Estate
(“the Superintendent”), which would “result in a more equitable contribution by the

owners to the common expenses of the strata corporation®.

[9] In this case there is no evidence the Superintendent accepted a formula other
than that based on the relative square footage of the units. The purported basis for

allocation of unit entittements to all 78 units was their relative square footage.

[10]  The practical effect of the allocation of unit entitlements not including the
areas of basements is that the units without basements have paid disproportionately

more towards the common expenses of the strata corporation.

{111 Under the Schedule the owners of units without basements pay, in aggregate,

61% of the strata corporation’s expenses while the owners of units with basements
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pay 39%. If the Schedule allocated unit entitiement on the basis of habitable area
including basements the owners of units without basements would pay 52% and the

owners of units with basements 48%.

[12]  As result the owners of units without basements have effectively subsidized
those with basements by paying, in aggregate, a disproportionately high share of the

strata corporation’s expenses since the complex opened in 1995.

[13] Not surprisingly, the majority of owners whose units do not have basements
sought to rectify this situation but they faced the obstacle of the requirement of

unanimous approval of the owners to amend the Schedule by resolution.

[14]  In 2005, the owners passed a resolution establishing a committee of owners
to propose a reallocation of unit entitlement all owners might accept. Half its
members were owners of units with basements and half were owners of units
without basements. A representative of owners of units with basements indicated
they would be prepared to accept an increase in their monthly assessments for

common expenses of $15 to $16 each.

[15] A formula (“the Formula”) for allocating unit entitlements which calculated
each unit’s share based on 100% of the main floor area, 75% of the second floor
area and 50% of any basement area was proposed by the committee. The Formula,
if applied to reallocate unit entitlements, would result in the approximate increase in
monthly fees for each unit with a basement which the owners of those units had

indicated they were prepared to accept.
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[16]  If the Schedule were amended with unit entitlements allocated using the
Formula, the owners of units without basements would pay 57% of the strata

corporation’s expenses and the owners of units with basements 43%.

[17] The Formula was unanimously recommended by the committee as a
compromise solution to the unit entittement dispute. It was the basis for the
resolution which failed to obtain the required unanimous approval to amend the

Schedule in 2005.

[18] The threshold issue before the court is whether the court has jurisdiction to
order the amendment of the Schedule in accordance with the Formula proposed by

the respondents which was supported by about 90% of the owners in 2005.

[19]  Counsel for the respondents argued that the court has jurisdiction to amend

the Schedule to accord with the Formula under either s. 246 or s. 164 of the SPA.

[20] The relevant provisions of s. 246 are the following:

(3) The unit entittement of a strata lot, other than a strata lotin a
bare land strata pian, must be calculated as follows:

(a) if the strata lot is a residential strata lot, the unit
entitlement is either

(i) the habitable area, in square metres, of
the strata lot, as determined by a
British Columbia iand surveyor,
rounded to the nearest whole number,

(i) a whole number that is the same for all
of the residential strata lots, or

(i) a number that is approved by the
superintendent and that in the
superintendent’s opinion allocates a
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fair portion of the common expenses to
the owner of the strata lot;

(7) Subject to the regulations, an owner or the strata corporation
may apply to the Supreme Court for an order under subsection (8) if

(a) the unit entittement of a residential strata lot is
calculated on the basis of habitable area in
accordance with subsection (3)(a)(i) or on the basis
of square footage in accordance with section 1 of the
Condominium Act, R.S.B.C. 1996, c. 64, and

(b) the actual habitable area or square footage is not
accurately reflected in the unit entittement of the
strata lot as shown on the Schedule of Unit
Entittement.

(8} On application under subsection (7) and after consideration of
the matters set out in the regulations, the Supreme Court may

(a) order that a Schedule of Unit Entitlement be
amended, in accordance with the regulations, to
accurately reflect the habitable area of square
footage of a strata lot, and

(b) make any other orders it considers necessary to give
effect to an order under this subsection.

[21] In this case the initial allocation of unit entitlements was purportedly on the

basis of square footage. There is no evidence or contention by counsel that the

Superintendent was asked by the developer to accept some other formula which

would result in a more equitable contribution to common expenses by owners of

strata lots. The Superintendent accepted an allocation based on square footage.

[22] There is no statutory basis on which the court, years after the Schedule was

filed, is authorized to now exercise the jurisdiction of the Superintendent so as to
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amend the Schedule under s. 246(3)(a)(iii) to alter unit entittements to allocate “a fair

portion of common expenses” among owners of strata lots.

[23] The present application is governed by s. 246 (7) and (8). Under those
sections the court “may” amend the Schedule to “accurately reflect the habitable

area ... of a strata lot”. The court has no other jurisdiction.

[24] Counsel for the respondents acknowledges that no regulations referred to in

s. 246 are relevant to the court’s exercise of this jurisdiction.

[25]  The conjunctive “and” at the end of s. 246(8)(a) indicates that paragraph (b)
does not expand the court’s jurisdiction under paragraph (a) except to give effect to
an order under s. 246(a) such as, for example, by authorizing a person to survey

strata lots to measure their habitable areas for purposes of amending the Schedule.

[26] The options open to the court under s. 246(7) and (8) are to amend the
schedule to accurately reflect the habitable areas of the units or to leave it
unamended. The court has no jurisdiction under s. 246 to amend the Schedule on

any other basis.

[27] Itis not contested that the Schedule does not accurately reflect the habitable
areas of the units. The respondents acknowledge that it ought to be amended for
that reason, but contend it would be unfair to amend it to accurately reflect habitable

areas for a variety of reasons.

[28] The most compelling of these reasons is that some 90% of the owners must

be taken to have agreed when the resolution to reallocate unit entitlement in
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accordance with the Formula was considered in 2005, that such a realiccation
allocates “a fair portion of the common expenses” to each owner. | disagree that
inference may be safely drawn. It is equally likely some of those voting in favour did
so to resolve the issue without the delay and expense of litigation and in the hope
that unanimity would contribute to harmony among owners, rather than because

they thought it resuited in a fair contribution to common expenses by all owners.

[29]  Neither this, nor any of the other reasons offered by the respondents for not
amending the Schedule on the basis of habitable area, persuade me that the

Schedule ought not to be so amended.

[30] Inlight of the fact that the failure of the Schedule to accurately reflect the
habitable areas has resulted in the majority of owners subsidizing the minority for
years, | have not been persuaded that the amendment of the Schedule on the basis
of habitable area would be so unfair to the owners of units with basements that it

ought not to be ordered.

[31] I'have reached that conclusion notwithstanding the fact that the amended
Schedule will result in the owners of units with basements paying a higher proportion

of any special levy in future than they would have under the present Schedule.

[32] Counsel for the respondents argued s. 164 of the SPA gave the court
jurisdiction to amend the Schedule to allocate unit entitlements according to the

Formula which was supported by 90% of owners in 2005.
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[33] Section 164 provides:

164 (1) On application of an owner or tenant, the Supreme Court may
make any interim or final order it considers necessary to prevent or
remedy a significantly unfair

(a) action or threatened action by, or decision of, the
strata corporation, including the council, in relation
to the owner or tenant, or

(b) exercise of voting rights by a person who holds
50% or more of the votes, including proxies, at an
annual or special general meeting.
(2}  For the purposes of subsection (1), the court may

(a) direct or prohibit an act of the strata corporation, the
council, or the person who holds 50% or more of
the votes,

(b) vary a fransaction or resolution, and

(c) regulate the conduct of the strata corporation’s
future affairs.

[34] Section 164(1)(a) does not confer jurisdiction on the court to amend the
Schedule. That jurisdiction is granted and circumscribed by s. 246 as explained

above,

[35] The only other means of amending the Schedule is through unanimous vote
of the members of the strata corporation. The resolution to apply the Formula failed
to obtain unanimous approval. In light of the position of the respondents, a
resolution to amend the Schedule to reallocate unit entittements on the basis of

habitable area would not obtain unanimous approval.
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[36] The petitioners’ application to the court under s. 246 is not an action by the
strata corporation. It is a statutory remedy available to a group of owners to amend

the Schedule.

[37]  There is no "action or threatened action by, or decision of, the strata
corporation” or council in prospect. So there is no such action which the court could
determine to be “significantly unfair” to the respondents so as to invoke the remedial

jurisdiction of the court under s. 164,

[38] The respondents filed a Notice of Motion seeking the amendment or

cancellation of the strata corporation’s Schedule of Interest on Destruction (“SID".

[39] The respondent's counsel cited 5. 164 as the basis of the court's jurisdiction
to amend or cancel the SID. In the absence of any action or threatened action by
the strata corporation or council in relation to the SID, the court has no jurisdiction

under s. 164 to amend or cancel it.

[40] The petitioners’ application is granted. | order the Schedule amended in

accordance with s. 246(8)(a) of the SPA.

[41] The respondents’ motion is dismissed.

[42] The petitioners’ counsel asked for an order for costs against the strata
corporation and for an order that the petitioners qua owners not be subject to
contribute to those costs. The strata corporation which was served, has counsel

who was not instructed to appear at the hearing of the applications before the court.
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[43] While the petitioners are entitled to their costs against the respondents, | am
not satisfied that an order for costs against the strata corporation is appropriate
without giving its counsel the opportunity to address that issue. If counsel before the
court and counsel for the strata corporation cannot agree on an order as to costs,
they may address written argument on costs to the court. If they cannot agree on a

schedule for doing so, any of them may apply in writing and | will set one.

“‘E.R.A. Edwards, J.”
The Honourable Mr. Justice E.R.A. Edwards

2007 BOSC 402 (Cankil)



